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 1.  TIME:  9:00   CASE#: MSC16-01688 
CASE NAME: RAHBAN VS. JOHN MUIR 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to 1/14/21 at 9:00 per Stipulation of the Parties. 
 

  

 2.  TIME:  9:00   CASE#: MSC16-01688 
CASE NAME: RAHBAN VS. JOHN MUIR 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY JOHN MUIR MEDICAL CENTER, WALNUT CREEK 
* TENTATIVE RULING: * 
 
Continued to 1/14/21 at 9:00 per Stipulation of the Parties. 
 

  

 3.  TIME:  9:00   CASE#: MSC16-02204 
CASE NAME: REPUBLIC VS. GONZALEZ 
HEARING ON MOTION FOR TRIAL CONTINUANCE 
FILED BY GONZALEZ, INC., JUAN B. GONZALEZ 
* TENTATIVE RULING: * 
 
Hearing off calendar per fax. 
 

  

 4.  TIME:  9:00   CASE#: MSC16-02204 
CASE NAME: REPUBLIC VS. GONZALEZ 
HEARING ON MOTION TO AUGMENT EXPERT WITNESS DISCLOSURE 
FILED BY GONZALEZ, INC., JUAN B. GONZALEZ 
* TENTATIVE RULING: * 
 
Hearing off calendar per fax. 
 

  

 5.  TIME:  9:00   CASE#: MSC16-02204 
CASE NAME: REPUBLIC VS. GONZALEZ 
TRIAL SETTING CONFERENCE 
SET BY COURT 
* TENTATIVE RULING: * 
 
Continued to 9/4/20 at 8:30 am. 
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 6.  TIME:  9:00   CASE#: MSC17-02528 
CASE NAME: LEE VS. ROSE FAMILY PROPERTIES 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY ROSE FAMILY PROPERTIES, LLC 
* TENTATIVE RULING: * 
 
 

Defendants Rose Family Properties, LLC, Brennan Rose and Ragen Ortland’s motion for 

summary judgment is granted as to Brennan Rose and Ragen Ortland and denied as to the 

Rose Family Properties. The summary adjudication is granted as to the fraud claim (cause 

of action five) and otherwise denied.  

As an initial matter, the Court notes that Plaintiff failed to underline or highlight the 

relevant portions of the deposition transcripts. Not only is this required by California Rules of 

Court, Rule 3.1116(c), but the Court finds compliance with this rule helpful when reviewing 

deposition transcripts.   

Breach of Contract, Specific Performance, Covenant of Good Faith and Fair Dealing 

In 2016, Plaintiff and Defendant Rose Family Properties entered into a lease (“the 

Agreement”). The Agreement was for the lease on a property that had a car dealership in 

Richmond. The Agreement expired at the end of 2017. The Agreement required Plaintiff to 

remodel the property and perform deferred maintenance (due to the previous tenant’s lack of 

maintenance). If the remodel was approved, the parties would entered into a new 15 year lease 

with a possible 15 year extension. The remodeling was not approved and maintenance was not 

completed and consequently, the parties did not enter into a long term lease. Each side claims 

the other is at fault. Plaintiff claims that Defendants prevented him from completing the 

remodeling work by withholding approval of the remodeling plans in bad faith. Defendants claim 

that they were acting in good faith when they did not approve the plans.  

Plaintiff sued the Rose Properties for breach of contract, specific performance, and 

breach of the implied covenant of good faith and fair dealings (causes of action one, two and 

four). 

Rose Properties argues that the breach of implied covenant of good faith and fair 

dealings claim fails because it is superfluous of the breach of contract claim.  (See, Careau & 

Co. v. Security Pacific Business Credit, Inc. (1990) 222 Cal.App.3d 1371, 1395.) Based on the 

facts alleged in the complaint and discussed below, this claim is not superfluous in this case.   

 The main issue here is whether Plaintiff breached the Agreement or was prevented from 

performing by the actions of Rose Properties. If Plaintiff breached the Agreement, as Rose 

Properties argues, then Plaintiff cannot pursue his contract claims.  

Rose Properties has shifted the burden on the issue of breach. Rose Properties’ 

evidence shows that Plaintiff and Rose Properties entered into a lease from April 2016 through 
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December 2017. (Rose decl. ¶ 6 and ex. D.) The Agreement required Plaintiff to make certain 

repairs and get remodeling plans for the property approved. (Rose decl. ex.D at ¶¶ 6 and 9.) 

The Agreement provided that the Rose Properties would review and approve the plans at its 

“sole discretion”. (Rose decl. ex. D at ¶9.) This approval would happen by December 31, 2017. 

(Id.) The Agreement also provided that the parties would enter into a new long-term lease if the 

repairs were completed and the remodeling plans approved. (Rose decl. ex.D at 14.)   

Brennan Rose is the managing partner of the Rose Properties. He is also the owner of 

Mike Rose’s Auto Body, which is a business located on the same site as the property Plaintiff 

leased. Brennan’s declaration explains that he reviewed the preliminary drawing of Plaintiff’s 

proposed remodel in March 2017. Brennan told Plaintiff that he had concerns about the exterior 

of Plaintiff’s proposed remodel and how it would look with the other half of the building, which 

housed a business owned by Brennan. (Rose decl. ¶7 and ex. E.)  In July 2017, Brennan told 

Plaintiff that the City of Richmond had expressed concerns about how Plaintiff’s remodel would 

look next to the auto body shop’s remodel. (Rose decl. ¶8 and ex. F.) In September 2017, 

Brennan expressed unhappiness with the exterior look of the two remodels to David Kotzebue, 

the architect hired by both parties. (Rose decl. ¶9 and G.) Brennan sent another email in 

October 2017, asking both Plaintiff and Kotzebue about ideas for an improved transition 

between the two businesses. (Rose decl. ¶10.) On December 21, 2017, Brennan told Plaintiff 

that he had some initial comments on the remodeling plans, but would not send them over until 

Plaintiff provided documentation on an oil spill had been cleaned up. (Rose decl. ¶11 and ex I.)  

As of December 21, 2017, Rose Properties had not approved Plaintiff’s remodel plans. 

Brennan states that the issues related to the exterior of the building had not been addressed. 

The City of Richmond had not approved the remodeling plans and the issues raised by the City 

in July 2017 had not been addressed. The repairs listed in the Agreement had not been 

completed. Finally, Brennan states that Plaintiff had not fully addressed the oil spill from October 

2017. (Brennan decl. ¶15.)  

Based on this evidence, the Court finds that Rose Properties has met their burden on the 

contract claims by showing that Plaintiff breached the Agreement,  

There are, however, a number of triable issues of material fact here.  

Plaintiff presents evidence that the Rose Properties’ failure to approve the remodel was 

done in bad faith. Plaintiff’s evidence shows that Brennan would have an easier time getting the 

remodel of the auto body shop approved by the City if those plans were submitted in conjunction 

with Plaintiff’s remodel plans. (Kotzebue decl. ¶6, Lee decl. ¶13 and ex. C.) The plan was to 

submit the remodeling plans for both businesses to the City at the same time. (Kotzebue decl. 

¶7; Rose Depo 29:13-21.) However, the remodeling plans for the auto body shop were not 

completed by the end of 2017. (Kotzebue decl. ¶7.) This evidence creates a triable issue as to 

whether Rose Properties withheld its approval of the remodeling plans in bad faith and thus, 

prevented Plaintiff from performing under the Agreement.  
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There is a question as to whether the Rose Properties’ insistence on landscaping plans 

was necessary since they were not required by GM. Assuming it was required, the evidence 

shows that the Rose Properties had a complete set of Plaintiff’s remodeling plans, including 

landscaping, by October 2017, but did not approve or comment on them until December 21, 

2017. (Lee decl. ¶16; Rose Depo. 125:11-20.) And even then, Rose Properties did not offer 

substantive comments, but instead noted that comments would be provided in the future. (Rose 

decl. ex I.) With a deadline in ten days, the failure to provide substantive comments when they 

were available could be used to show bad faith.   

It is not clear to the Court that the failure to take care of the oil spill is a valid reason to 

withhold approval of the remodeling plans. But in any event, there is a triable issue as to when 

the spill was cleaned up and whether Rose Properties had sufficient documentation of the 

cleanup. (Lee decl. ¶17.)  

In addition, there is a question about whether the repairs needed to be completed before 

the remodel. Or whether the repairs would be completed as part of the remodel and thus, the 

failure to do all repairs was tied to approval of the remodeling plans. (Lee decl. ¶¶ 6, 19, 20.)  

For these reasons, the Court finds that there a triable issues of material fact on the 

contract claims. Summary adjudication as to these claims is denied.  

Promissory Estoppel (C/A 3) 

In addition to the factual issues discussed above, Rose Properties argues that the 

promissory estoppel claim fails because there is a written agreement between the parties.  

“[U]nlike contract law, which enforces promises because the parties have bargained for 

and agreed to be bound by them, promissory estoppel is an “alternative theory of recovery” that 

enforces promises because the promisee has justifiably and foreseeably relied on the promise 

and equity demands enforcement to avoid injustice. [Citation.]” (Douglas E. Barnhart, Inc. v. 

CMC Fabricators, Inc. (2012) 211 Cal.App.4th 230, 243.) “[A] plaintiff cannot state a claim for 

promissory estoppel when the promise was given in return for proper consideration. The claim 

instead must be pleaded as one for breach of the bargained-for contract. [Citation.]” (Fontenot v. 

Wells Fargo Bank, N.A. (2011) 198 Cal.App.4th 256, 275 [overruled on other grounds in 

Yvanova v. New Century Mortgage Corp. (2016) 62 Cal.4th 919].)  

Rose Properties argues that this claim is superfluous because there is already of breach 

of contract claim. Plaintiff may allege alternatively theories, which can include both breach of 

contract and promissory estoppel. In addition, Rose Properties did not show that Plaintiff cannot 

prevail on at least one elements of the alleged promissory estoppel claim. Therefore, Rose 

Properties has not met its burden here and summary adjudication of this claim is denied.  
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Fraud (C/A 5) 

Plaintiff sued Rose Properties, Brennan Rose and Ragen Ortland for fraud. The fraud 

claim is based on promises that the Defendants made about entering into a new lease, as 

described in the Agreement, and not unreasonably withholding approval of the remodeling 

plans. Plaintiff alleges that despite these promises, Defendants conditioned their promise on 

getting the remodel for the auto body shop approved by the City. (Comp. ¶¶44-51.) This type of 

fraud claim is based on a promissory fraud theory. (See, e.g. Engalla v. Permanente Medical 

Group, Inc. (1997) 15 Cal.4th 951, 973-974.)  

Defendants have shifted the burden by showing that the alleged promises were not 

contingent on approval of the auto body remodel. (See discussion above; see also, Rose decl. 

¶16.)  

Plaintiff has not shown there was a triable issue of material fact. Plaintiff’s shows that 

Defendants acted in bad faith in withholding their approval of the remodel. However, the 

evidence also shows that this conduct was based on the architect learning that the auto body 

shop would benefit from submitting its remodel plans with Plaintiff’s remodel plans. (Kotzebue 

decl. 4, Lee decl. ex. C.) This issue was first raised in July 2017, long after the parties had 

entered into the Agreement. Thus, Plaintiff’s evidence does not show that prior to July 2017 the 

Defendants did not intend to perform under the Agreement unless the auto body remodel was 

approved. Since Plaintiff has not offered evidence that Defendants intended to not perform 

under the Agreement when they entered into it, summary adjudication of this claim is granted.   

Brennan Rose and Ragen Ortland were only sued for fraud and thus, summary judgment 

is granted as to them.  

Objections to Evidence 

Plaintiff did not submit an objections to evidence document, but rather made some 

“objections” in his response to the separate statement. This is improper and the Court has not 

considered Plaintiff’s objections.  

As to Defendants’ objections, the Court rules as follows: 

Lee Declaration 

1. Overruled.  

2. Sustained as to the description of the contents of the email. Otherwise overruled. Lee 

can state the circumstances surrounding the email and can state that the email is 

attached as an exhibit. (The Court notes that the Rose declaration also quotes from 

emails.)  

3. Sustained as to the description of the contents of letter of intent. Otherwise overruled.  

4. Sustained.  

5. Sustained.  
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6. Overruled.  

7. Sustained.  

8. Overruled.  

9. Overruled.  

10. Sustained.  

11. Overruled.  

12. Sustained. Lee’s statement in deposition was that he was not specifically told that 

approval of the auto body remodel was required in order for Rose Properties to approve 

Lee’s remodel. (Depo. at 146:4-148:7.) Lee’s statement in paragraph 15 of his 

declaration is in conflict with his deposition testimony and there is no explanation for this 

conflict. (Benavidez v. San Jose Police Dep't (1999) 71 Cal.App.4th 853, 860.) 

13. Sustained as to what Rose Properties was obligated to do under the Agreement. 

Otherwise overruled.  

14. Sustained.  

15. Overruled.  

16.  Sustained. In his deposition, Lee testified that Rose expressed concerns about the 

flow of the exterior of the building in a March 2017 email. (Depo. at 152:21-153:4.) In 

paragraph 18 of his declaration, Lee states that Rose never provided any commentary 

on the plans. Lee’s statement in his declaration conflicts with the deposition testimony. 

(Benavidez v. San Jose Police Dep't (1999) 71 Cal.App.4th 853, 860.) 

17. Sustained as to the description of the emails. Otherwise overruled.   

18. Overruled.  

19. Sustained.  

20. Overruled. 

21. Overruled as to the statement that the remodel would have addressed the deferred 

maintenance issues. Otherwise sustained.  

22. Sustained as to statement that Rose acted in bad faith. Overruled as to the 

statement that that deferred maintenance was not completed because the remodel did 

not happen.  

 

Kotzebue Declaration 

23. Overruled.  

24. Overruled. Not offered for the truth, but to show the effect on the declarant. ??  

25. Overruled.  

26. Overruled.  

27. Overruled.  

28. Overruled.  

29. Overruled.  

30. Overruled.  

31. Overruled.  

32. Overruled.  

33. Overruled.  

34. Sustained.   
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Hudson Declaration 

35. Overruled.  

36. Overruled.  

37. Sustained as to Hudson’s belief that Lee was ready to go forward with the remodel. 

Otherwise overruled.  

 

Bowles Declaration 

38. Overruled.  

39. Sustained as to Bowles’ description of the emails. However, the Court has 

considered the emails attached as to the declaration. The Court notes that Bowles’ 

declaration describing documents attached to it is rather similar to the Toledo declaration 

where Defendants’ attorney also described portions of the attached deposition transcript. 

  

  

 7.  TIME:  9:00   CASE#: MSC17-02563 
CASE NAME: YU VS. PEARCE 
HEARING ON MOTION FOR ORDER AWARDING ATTORNEY FEES 
FILED BY KAREN PEARCE 
* TENTATIVE RULING: * 
 
Continued to 7/23/20 at 9:00 per fax. 
 

  

 8.  TIME:  9:00   CASE#: MSC17-02563 
CASE NAME: YU VS. PEARCE 
HEARING ON MOTION FOR ORDER STRIKING MEMORANDUM OF COSTS ON APPEAL 
FILED BY DAVID YU, N.Y., LEILANIE YU 
* TENTATIVE RULING: * 
 
Continued to 7/23/20 at 9:00 per fax. 
 

  

 9.  TIME:  9:00   CASE#: MSC17-02563 
CASE NAME: YU VS. PEARCE 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to 7/23/20 at 9:00 per fax. 
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10.  TIME:  9:00   CASE#: MSC18-00594 
CASE NAME: B.M.M. VS. CODY BACA 
HEARING ON MOTION TO DISCLOSE IDENTITY OF PLAINTIFF 
FILED BY CODY BACA 
* TENTATIVE RULING: * 
 
Denied. Although this action was filled prior to the enactment of CCP §367.3, Plaintiff qualifies 
as a “protected person” entitled to use a pseudonym since he is an active participant in an 
address confidentiality program under Gov. Code §6205. In order to comply with the 
requirements of CCP §367.3, however, Plaintiff shall file and serve “a confidential information 
form for this purpose that includes the protected person’s name and other identifying 
characteristics being excluded or redacted.” CCP §367.3(b) (1). The Court will keep the 
confidential information form confidential as required by that section of the Code.  
 
Even if Plaintiff did not qualify for the protections of this statute, he still would be entitled to the 
use of a pseudonym given the sensitive, personal nature of the claims made in this suit since 
they involve allegations of sexual assault. The Court finds that any prejudice to Defendant from 
the use of the pseudonym is slight. California courts have frequently recognized the 
appropriateness of the use of a pseudonym in such circumstances. Doe v. City of Los Angeles 
(2007) 42 Cal4th 531, Doe v. Bakersfield City School District (2006) 136 CA4th 556, Doe v. 
Capital Cities (1996) 50 CA4th 1042. 

 

  

11.  TIME:  9:00   CASE#: MSC18-01313 
CASE NAME: ANDERSON VS. SHIELDS NURSING 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

12.  TIME:  9:00   CASE#: MSC18-01313 
CASE NAME: ANDERSON VS. SHIELDS NURSING 
HEARING ON MOTION FOR LEAVE TO FILE 1st Amended COMPLAINT 
FILED BY RODNEY ANDERSON AND JOYCE ANDERSON 
* TENTATIVE RULING: * 
 
Granted.  No opposition. 
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13.  TIME:  9:00   CASE#: MSC18-01893 
CASE NAME: WRIGHT VS. PACIFIC BELL 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO REQ. FOR PRODUCTION 
FILED BY PACIFIC BELL TELEPHONE COMPANY, et al. 
* TENTATIVE RULING: * 
 
Granted. No opposition. Plaintiff is ordered to produce verified and code compliant responses to 
this Request for Production of Documents and to produce all responsive documents by July 24, 
2020. There is no substantial justification for the failure of Plaintiff to respond or to oppose this 
motion. However, despite Mr. Vereschagin’s inflammatory emails, the sanctions requested by 
Defendants are excessive. Given that this was a reasonably simple discovery motion, sanctions 
are awarded as against Mr. Vereschagin and Plaintiff in the amount of $2,500. Sanctions are to 
be paid by July 24, 2020. 

 

  

14.  TIME:  9:00   CASE#: MSC18-02318 
CASE NAME: GIUFFRIDA VS. BANSAL 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY MICHAEL GIUFFRIDA 
* TENTATIVE RULING: * 
 
Appear.  

 

  

15.  TIME:  9:00   CASE#: MSC18-02318 
CASE NAME: GIUFFRIDA VS. BANSAL 
HEARING ON MOTION FOR SUMMARY ADJUDICATION OR MJOP 
FILED BY MICHAEL GIUFFRIDA 
* TENTATIVE RULING: * 
 
Appear.  

 

  

16.  TIME:  9:00   CASE#: MSC19-00413 
CASE NAME: KUHLMANN VS. KAISER 
HEARING ON MOTION FOR ORDER ENFORCING 
FILED BY REDWOOD FIRE AND CASUALTY INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
Vacated. 
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17.  TIME:  9:00   CASE#: MSC19-01048 
CASE NAME: JOHN BROSNAN VS. CLARISSA MIYAMOTO 
HEARING ON MOTION TO STAY ACTION PER CCP 391.7 
FILED BY CLARISSA DEGUIA MIYAMOTO 
* TENTATIVE RULING: * 
 
Appear. 

 

  

18.  TIME:  9:00   CASE#: MSC19-01048 
CASE NAME: JOHN BROSNAN VS. CLARISSA MIYAMOTO 
HEARING ON OSC RE: WHY THE COURT SHOULD NOT DISMISS CASE FOR 
FAILURE TO APPEAR AT CMC AND PROSECUTE CASE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

19.  TIME:  9:00   CASE#: MSC19-01048 
CASE NAME: JOHN BROSNAN VS. CLARISSA MIYAMOTO 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Appear. 

 

  

20.  TIME:  9:00   CASE#: MSC19-01293 
CASE NAME: GONZALES  VS.  BRENTWOOD UNION SCHOOL DISTRICT 
HEARING ON MOTION TO STRIKE PORTIONS OF 2nd Amended COMPLAINT 
FILED BY BRENTWOOD UNION SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 

Defendant Brentwood Union School District’s motion to strike is granted without leave 

to amend.  

Plaintiff offers no substantive opposition to this motion and instead argues that the Court 

does not have jurisdiction because the District did not comply with the meet and confer 

requirement. (Code of Civil Procedure § 435.5.) First, this is not a jurisdictional issue. Second, 

the failure to meet and confer is not a valid reason to grant or deny the motion. (Code of Civil 

Procedure §435.5(a)(4).) And third, the District’s counsel included a declaration in reply stating 

they met and conferred by phone while the Court does not have a declaration from Plaintiff’s 
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counsel on this issue. Given these circumstances, the Court will rule on the merits of this 

motion.  

The District seeks to strike the second paragraph in cause of action one, which relates to 

a failure to prevent interactions between Lucas and Mateus after the incident on the playground. 

The District argues that interactions after the playground incident were not included in the 

government tort claim.   

“If a plaintiff relies on more than one theory of recovery against [a public entity], each 

cause of action must have been reflected in a timely claim. In addition, the factual 

circumstances set forth in the written claim must correspond with the facts alleged in the 

complaint; even if the claim were timely, the complaint is vulnerable to a demurrer if it alleges a 

factual basis for recovery which is not fairly reflected in the written claim. [Citations.]” (Nelson v. 

State of California (1982) 139 Cal.App.3d 72, 79.) 

Here, the tort claim was based solely on the incident on December 5, 2018. (RJN A.) 

There is no mention in the tort claim of problems occurring after the incident. However, the 

second full paragraph in the negligence claim alleges that the District failed to take appropriate 

measures to ensure that Mateus would not confront Lucas in the classroom, playground or 

going to or from school. (SAC p.4.) The second full paragraph is based on matters that occurred 

after the initial incident between Lucas and Mateus and thus, is not included in the tort claim.  

The Court finds that the tort claim does not cover the allegations in the second full 

paragraph in the negligence claim against the District and therefore must be stricken. Plaintiff 

has not explained how an amendment could cure this defect. Leave to amend will not be given. 

If, however, Plaintiff has a basis for amending the complaint that will cure this defect he may 

timely contest the tentative ruling and explain that basis to the Court.  

Request for judicial notice of the Tort Claim (RJN ex. A) is granted. 

 

  

21.  TIME:  9:00   CASE#: MSC19-01293 
CASE NAME: GONZALES  VS.  BRENTWOOD UNION SCHOOL DISTRICT 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of GONZALES 
FILED BY JULIA MONIZ, MATEUS MONIZ 
* TENTATIVE RULING: * 
 

Defendants Julia and Mateus Moniz demur to the second amended complaint is 

overruled as to cause of action three and sustained with leave to amend as to causes of 

action two, four and five. Plaintiff may file and serve an amended complaint by July 10, 2020.  
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The Court signed the order appointing a guardian ad litem for Mateus Moniz on June 24, 

2020. Since a guardian ad litem has now been appointed, the Court will proceed to the merits of 

this demurrer.  

Julia demurs to causes of action two and five. Mateus demurs to causes of action three 

and four.  

Plaintiff correctly argues that the demurrer did not identify the statutory basis for the 

demurrer. However, the memorandum in support of the demurrer makes it clear that the 

demurrer was based on the failure to state a cause of action, Code of Civil Procedure 

§430.10(e). (Memop.2-3.)  In addition, Plaintiff was able to offer a substantive opposition. 

Although the opposition was somewhat lacking as it failed to cite to applicable legal authorities 

for most of its arguments. In the future, both sides should be sure to follow the applicable rules 

of Code of Civil Procedure and provide appropriate legal citations for their legal arguments.  

Cause of Action Two (negligence) against Julia 

As to the claims against Julia, Julia argues that the negligence claim does not allege that 

she owed a duty. The second cause of action alleges that Julia knew Mateus had a propensity 

to harm other students and did not adequately supervise Mateus at the school playground 

before school started. The Court finds that the negligence claim has not been sufficiently alleged 

because facts should be alleged that show Julia knew Mateus had a propensity to harm other 

students. In addition, Plaintiff could allege more facts that show Julia was required to supervise 

Mateus at the playground. 

Julia argues that she cannot be liable for conduct that occurred during school hours. 

Julie did not cite to Dailey v. Los Angeles Unified Sch. Dist. (1970) 2 Cal.3d 741 until the reply 

and therefore the Court has not addressed the case. And in any event, the SAC clearly alleges 

that this incident occurred before school started. (SAC p.5.)   

For these reasons, the demurrer to the second cause of action is sustained with leave to 

amend.  

Julia also argues that the negligence claim against her is duplicative of the claim against 

the District. While the two claims are similar, Julia is not named as a defendant in the 

negligence claim against the District. Thus, the two claims are not duplicative. 

Cause of Action Three (negligence) against Mateus 

As to Mateus, the third cause of action alleges that he negligently caused Lucas to fall 

from the playground apparatus. Mateus argues that as a child he is held to a different standard 

of care than an adult and consequently, Plaintiff needs to plead facts about Mateus’ age, 

intelligence, knowledge and experience. For this proposition, Plaintiff cites a case that states 

children “are only required to exercise that degree of care expected of children of like age, 
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experience and intelligence.” (Daun v. Truax (1961) 56 Cal.2d 647, 654.) This case discussed 

jury instructions and did not say that there is a heightened pleading standard when suing a 

minor for negligence.   

The Court finds that the allegations of negligence against Mateus are sufficiently alleged. 

The demurrer to cause of action three is overruled. 

Cause of Action Four (Intentional Tort) against Mateus 

As to Mateus, the fourth cause of action alleges that he intentionally caused Lucas to fall 

from the playground apparatus by pushing his feet off the apparatus.  

Mateus argues that the claim does not show that he acted with intent or that Mateus 

intended to cause Lucas to hit his face on the apparatus.  

A claim for battery requires allegations that defendant touched plaintiff “with the intent to 

harm or offend plaintiff”. (So v. Shin (2013) 212 Cal.App.4th 652, 669.)  

The cause of action alleges that Mateus pushed Lucas’s feet. However, the claim does 

not allege that Mateus’ actions were done with the intent to harm or offend Lucas. Therefore, the 

demurrer to this claim is sustained with leave to amend.  

Cause of Action Five (Liability under section 1714.1) against Julie 

 Plaintiff also sued Julia under Civil Code section 1714.1. Section 1714.1 provides that a 

parent can be jointly and severally liable for the willful misconduct of a minor, which results 

injury.  

Since Plaintiff has not yet alleged a willful misconduct of Mateus, this claim is also 

sustained with leave to amend.  

  

22.  TIME:  9:00   CASE#: MSC19-01293 
CASE NAME: GONZALES  VS.  BRENTWOOD UNION SCHOOL DISTRICT 
HEARING ON MOTION TO STRIKE PORTIONS OF 2nd Amended COMPLAINT 
FILED BY JULIA MONIZ, MATEUS MONIZ 
* TENTATIVE RULING: * 
 

Defendant Mateus Moniz’s motion to strike the punitive damages allegations from the 

second amended complaint is granted with leave to amend.  

Mateus is being sued for intentionally causing Lucas to fall off the playground apparatus. 

If Plaintiff alleges a claim for intentional tort against Mateus then it is likely Plaintiff can also state 
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a claim for punitive damages. Given the ruling on the demurrer, this motion is granted with leave 

to amend. 

  

23.  TIME:  9:00   CASE#: MSC19-01293 
CASE NAME: GONZALES  VS.  BRENTWOOD UNION SCHOOL DISTRICT 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 

Appear by CourtCall.  

 

  

24.  TIME:  9:00   CASE#: MSC19-02294 
CASE NAME: NOVIN DEVELOPMENT  VS.  BROOKFIELD 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY JOE GUERRA, et al. 
* TENTATIVE RULING: * 
 
 
Before the Court is a demurrer to the First Amended Complaint by Defendants Brookfield 
Residential Services LLC (“BRS”), Brookfield Bay Area Holdings LLC (“Bay Area”, with BRS and 
Bay Area referred to as the California Corporate Defendants; Brookfield Residential Properties, 
Inc. (“Brookfield RP”) and the California Corporate Defendants are referred to collectively as the 
“Brookfield Defendants” for purposes of this ruling), Joe Guerra, and Josh Roden (Guerra and 
Roden referred to as the “Individual Defendants”; the California Corporate Defendants and 
Individual Defendants referred to as the “Defendants” for purposes of this ruling).  

For the reasons set forth, the Court rules as follows: (a) demurrer to second cause of action for 
fraud – sustained, with leave to amend; (b) demurrer to third cause of action for negligent 
misrepresentation – sustained, with leave to amend; (c) demurrer to fourth cause of action for 
promissory estoppel – sustained, with leave to amend; (d) demurrer to fifth cause of action for 
quantum meruit - sustained, without leave to amend; (e) demurrer to sixth cause of action for 
unjust enrichment - sustained with leave to amend as to Individual Defendants, and 
overruled as to the California Corporate Defendants; and (f) demurrer to seventh cause of 
action for Unfair Business Practices - overruled. 
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Facts Alleged in the FAC 

Plaintiff Novin Development Corporation ("Novin Corp") alleges it entered into a joint venture 
with the Brookfield Defendants to present a proposal for the development of a large mixed use 
commercial and residential development near the Concord/Martinez Bay Area Rapid Transit 
(“BART”) station (the “BART project”). (First Amended Complaint (“FAC”) ¶¶ 1, 6, 24-31, 34, 35) 
The contract was allegedly worth approximately $620 million, with a developer’s profit in excess 
of $250 million. (FAC ¶¶ 2, 17) 

BART issued a "request for qualifications" (“RFQ”). Novin Corp alleges that Novin Corp and 
Brookfield Defendants submitted a joint response to the RFQ to BART on October 5, 2018 
(“October RFQ”). (FAC ¶ 35, Exh. A)  BART responded favorably and requested an interview as 
the next stage in the process. (FAC ¶ 47)  

In November 2018, BART selected the Novin Corp/Brookfield Residential parties to enter into an 
exclusive negotiating agreement with BART based on the October RFQ. (FAC ¶ 49) The parties 
began soliciting subcontractors for the joint venture project, but disputes between Novin Corp 
and the Brookfield Defendants arose in the spring of 2019. (FAC ¶¶ 51-56) 

The Brookfield Defendants withdrew from the joint venture and notified BART of the dissolution 
of the partnership with Novin Corp. (FAC ¶ 60) They made their own proposal to BART for the 
development which was ultimately accepted by BART. (FAC ¶ 60)  

Novin Corp sued the Brookfield Defendants as well as the Individual Defendants, who it alleges 
represented the Brookfield Defendants in the presentation of the joint proposal and subsequent 
discussions that led to the breakdown in the joint venture relationship. (FAC ¶¶ 5, 24-29) 
Separately, Brookfield RP moved to quash the summons and complaint based on lack of 
personal jurisdiction, the hearing on which has been continued to August 27, 2020 to allow 
Novin Corp to conduct jurisdictional discovery. 

The FAC asserts seven causes of action. Defendants do not challenge the sufficiency of the first 
cause of action against the Brookfield Defendants for breach of fiduciary duty. The California 
Corporate Defendants’ also do not demur to the fifth cause of action for quantum meruit, but 
demur to the other five causes of action. The Individual Defendants demur to the second 
through sixth causes of action, which are all of the causes of action asserted against them. 

Standards for Ruling on Demurrer 

In ruling on the demurrer, the Court must accept as true all well-pleaded factual allegations of 
the FAC, but not “ ‘contentions, deductions or conclusions of fact or law.’ ” (Blank v. Kirwan 
(1985) 39 Cal. 3d 311, 318) The Court deems the facts alleged to be true, “however improbable 
they may be.” (Del E. Webb Corp. v. Structural Materials Co. (1981) 123 Cal. App. 3d 593, 604; 
Universal By-Products, Inc. v. City of Modesto (1974) 43 Cal.App.3d 145, 151 ["The test on 
demurrer is not all well-pleaded allegations, including those that arise by reasonable inference, 
are deemed admitted irrespective of the difficulty of proof at trial."])  

The Court gives the FAC “a reasonable interpretation, reading it as a whole and its parts in their 
context.” (Blank v. Kirwan, supra, 39 Cal. 3d at 318) The allegations of the FAC “must be 
liberally construed” in Plaintiff’s favor. (CCP §452; Garton v. Title Ins. & Trust Co. (1980) 106 
Cal.App.3d 365, 376 (“whether the allegations are likely to be proven but whether the 
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allegations preclude liability, and the allegations must be construed liberally in favor of the 
pleader.” [citing Skopp v. Weaver (1976) 16 Cal.3d 432]).  

Analysis 

A. Second Cause of Action (Fraud) 
 

In general, "One who willfully deceives another with intent to induce him to alter his position to 
his injury or risk, is liable for any damages which he thereby suffers." (Civil Code § 1709) Fraud 
and deceit can take various forms, including a false statement of material fact, suppression of a 
material fact by one with a duty to disclose it, or a promise made without intent to perform. (Civil 
Code § 1710 [defining “deceit”]) Civil Code § 1572 [defining "actual fraud", which adds that "any 
other act fitted to deceive" qualifies as actual fraud])  

Defendants contend the FAC fails to state a cause of action for fraud based on its failure to 
meet the specificity requirement. They argue that the FAC's general references to 
“misrepresentations,” “concealment” and “false promises” are unclear, but that read closely, the 
FAC alleges promissory fraud. (Memo. ISO Dem. p. 4, l. 26 – 5, l. 2) Defendants contend the 
FAC fraud cause of action is deficient for many reasons, including that (1) the 
misrepresentations relate to a "future relationship," and the FAC does not adequately allege the 
specific promise with particularity; (2) the FAC does not identify who made the false promise 
and their authority to speak for the corporation, and the date and time the false promise was 
made; (3) the FAC fails to allege whether the promise was oral or written; and (4) the FAC fails 
to allege “scienter” with specificity. (Memo. ISO Dem. pp. 5-8)  

  1 Pleading Requirements 

The California Supreme Court in Lazar v. Superior Court (1996) 12 Cal.4th 631 summarized the 
elements of fraud as “ ‘(a) misrepresentation (false representation, concealment, or 
nondisclosure); (b) knowledge of falsity (or ‘scienter’); (c) intent to defraud, i.e., to induce 
reliance; (d) justifiable reliance; and (e) resulting damage.’ [Citations omitted.]” (Id. at 638) With 
respect to promissory fraud, “A promise to do something necessarily implies the intention to 
perform; hence, where a promise is made without such intention, there is an implied 
misrepresentation of fact that may be actionable fraud. [Citations omitted.]” (Id.)   

Fraud must be pled with specificity: the plaintiff is required to plead the "who, what, when, and 
where" of the alleged misrepresentation. (Id. at 645) "A plaintiff's burden in asserting a fraud 
claim against a corporate employer is even greater. In such a case, the plaintiff must 'allege the 
names of the persons who made the allegedly fraudulent representations, their authority to 
speak, to whom they spoke, what they said or wrote, and when it was said or written.' " (Id. 
[quoting Tarmann v. State Farm Mutual Auto. Ins. Co. (1991) 2 Cal. App. 4th 153, 157]) The 
specificity standard has been relaxed where the details regarding the conduct are within the 
knowledge of the defendant, or there are numerous instances of the misrepresentations, and 
pleading examples of the misrepresentations has been sufficient. (Committee on Children's 
Television, Inc. v. General Foods Corp. (1983) 35 Cal.3d 197, 217-218) 

There are two purposes of the specificity requirement in pleading intentional and negligent 
misrepresentation: to adequately apprise the defendant of the charges against and to allow the 
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court to determine if there is a basis for the claim. (Id. at 216-217; Daniels v. Select Portfolio 
Servicing, Inc. (2016) 246 Cal.App.4th 1150, 1167)  

  2. Novin Corp’s Allegations and Specificity Requirement 

The Court concurs with Defendants that the allegations of the fraud cause of action are not pled 
with sufficient specificity in certain respects.  

a. Alleged Misrepresentations/Concealment/False Promise 
 

Novin Corp alleges negotiations began with the Defendants in September 2018 (¶ 23), that the 
Brookfield Defendants accepted Novin Corp's proposal " jointly engage in the common business 
undertaking (the ‘Venture’)” (FAC ¶ 31), and that Guerra and Roden of the Brookfield 
Defendants were the individuals with whom Novin Corp communicated (FAC ¶¶ ¶¶ 23-28, 53). 
The FAC sets forth a timeline of communications in which the representations regarding Novin 
Corp’s role as partner, co-sponsor and lead affordable housing developer were communicated 
in September 2018, then in writing through the October RFQ and cover letter to BART 
describing the parties and their roles, then in a November 2018 joint conference call with BART, 
and then in letters to third parties in December 2019. (FAC ¶¶ 30, 31, 33, 35, 37, 38, 41, 46, 47, 
51) The allegations regarding who allegedly made the misrepresentations and time frame of the 
alleged misrepresentations are sufficiently specific under the case law. (See Lazar v. Superior 
Court, supra, 12 Cal.4th at 635-636 [summarizing allegations for promissory fraud claim, such 
as “In September 1989” the corporate representative contacted plaintiff to persuade him to work 
for the defendant, and “In or about February 1990 Lazar accepted Rykoff’s offer”]; Daniels v. 
Select Portfolio Servicing, Inc., supra, 246 Cal.App.4th at 1168 [identification of individual 
representative of corporation and “general time frame of the conversation” was sufficiently 
specificity for intentional and negligent misrepresentation claims])  

However, Novin Corp’s Opposition does not identify which fraud theory it is pursuing. Novin 
Corp has alleged both fraud (intentional misrepresentation) and negligent misrepresentation. If 
Plaintiff’s second cause of action is a claim for a promise made without intention of performing it, 
as it appears to be, then Novin Corp may not be able to state a negligent misrepresentation 
claim. The Court in Tarmann v. State Farm Mut. Auto. Ins. Co. (1991) 2 Cal.App.4th 153 
explained: 

[A]n action based on a false promise is simply a type of intentional 
misrepresentation, i.e., actual fraud. The specific intent 
requirement also precludes pleading a false promise claim as 
a negligent misrepresentation, i.e., "The assertion, as a fact, of 
that which is not true, by one who has no reasonable ground for 
believing it to be true." (Civ. Code, § 1710, subd. (2).) Simply put, 
making a promise with an honest but unreasonable intent to 
perform is wholly different from making one with no intent to 
perform and, therefore, does not constitute a false promise. 
Moreover, we decline to establish a new type of actionable deceit: 
the negligent false promise. 

(Id. at 159 [emphasis added]) 
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If Novin Corp contends that it has alleged or can allege misrepresentations or concealment of 
material facts Defendants had a duty to disclose other than Defendants allegedly 
misrepresenting that Defendants promised Novin Corp would be a partner, co-sponsor and lead 
affordable housing developer on the project and concealing Defendants’ true intent not to 
perform by not allowing Novin Corp to have that status, then the FAC does not allege with 
specificity what those other misrepresentations were or what other facts were concealed. The 
Court will grant Novin Corp leave to amend to allege specifically the “misrepresentations” and 
“concealment” Plaintiff contends were made, if any, or to state with specificity that the 
“misrepresentations” and ‘”concealment” it alleges is with respect to an alleged false promise by 
Defendants that they intended Plaintiff to be a co-sponsor and lead affordable housing 
developer but made that promise without intent to perform it.   

b. Scienter/Intent Not to Perform 
 

Citing Hills Transportation Co. v. Southwest Forest Ind., Inc. (1968) 266 Cal.App.2d 702, 
Defendants argue the FAC fails to sufficiently allege Defendants’ contemporaneous intention not 
to perform the promises made which requires more than conclusory allegations that Defendants 
did not intend to perform their promise when they made it. A plaintiff must allege circumstances 
that support an inference of a contemporaneous intention not to perform when the promise is 
made, in order to differentiate a false promise case from a simple case of breach of contract. (Id. 
at 707; Tenzer v. Superscope, Inc. (1985) 39 Cal.3d 18, 30) “A promise of future conduct is 
actionable as fraud only if made without a present intent to perform. [Citations omitted.] 'A 
declaration of intention, although in the nature of a promise, made in good faith, without 
intention to deceive, and in the honest expectation that it will be fulfilled, even though it is not 
carried out, does not constitute a fraud. [Citation.]' " [Citations and internal quotations omitted]’ ” 
(Magpali v. Farmers Group (1996) 48 Cal.App.4th 471, 481)  

Defendants points to the general allegations of the FAC that though Defendants represented (or 
promised) Novin Corp would be a partner, co-sponsor and lead affordable housing developer on 
the project if they were selected by BART, Defendants “did not intend to be bound by their 
representations at the time they were made,” they intended “never [to] perform their promises to 
Novin Corp,” and they concealed their true intention that Novin Corp “would never be permitted 
to maintain a co-equal status in the Joint Venture.” (FAC ¶¶ 32, 72)  Defendants argue these 
conclusory allegations do not meet the standards of specificity under the foregoing cases. 

Though Defendants characterize the FAC as only alleging facts and circumstances supporting 
the breakdown in negotiations of the economic terms after the project was awarded (FAC ¶¶ 56, 
57), Plaintiff alleges that when further negotiations to work out “remaining details” of their joint 
venture continued in January and February 2019, Guerra and Roden “demonstrated their 
intentions for NDC’s role were substantially different than the previously represented, co-equal 
Joint Venture. (FAC ¶ 55)  Plaintiff essentially alleges the Defendants used Novin Corp only to 
make the October RFQ to secure the BART contract by making Novin Corp a partner, co-
sponsor and the lead affordable housing developer rather than truly intending Novin Corp to 
occupy that role. Plaintiff alleges that Defendants denied Novin Corp’s promised role only after 
the BART contract had been won, and that Defendants “concealed their true intentions until they 
no longer needed NDC to obtain the BART project.” (FAC ¶¶ 60, 72) It alleges Defendants 
entered into the joint venture to “win the deal from BART” and then tried to impose 
unreasonable terms on Novin Corp, inconsistent with its role as co-sponsor and lead affordable 
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housing developer, when they no longer needed Novin Corp to obtain the project. (FAC ¶ 72; 
see also FAC ¶¶ 56, 60) These are additional circumstances beyond simply an inability to agree 
on subsequent terms or breach of the alleged joint venture that support an inference of promise 
made without intent to perform at the time Defendants entered into the venture, particularly 
since facts providing additional evidence of this intent would reasonably be in Defendants' 
possession. (Committee on Children's Television, Inc. v. General Foods Corp., supra, 35 Cal.3d 
at 217-218) 

c. Specificity of the Alleged False Promise 
 

Novin Corp alleges that in the real estate development industry, and in the context of the 
proposal made for the BART project, Novin Corp’s role and interest in the development project 
of “co-sponsor,” “co-lead on the proposal,” and “lead affordable housing developer” have 
established meanings and duties as well as expected financial remuneration based on those 
roles (FAC ¶¶ 37, 38, 42, 43, 46, 56-58). It alleges the parties “understood” an access study at a 
cost of $150,000 to $200,000 would be required and that they would share the cost. (FAC ¶ 44) 
It alleges “the parties agreed NDC would take the lead on community development, lining up the 
required small businesses as contractors, securing public funding and would handle the bulk of 
the entitlement work on the Project.” (FAC ¶ 30) It alleges that it is “industry practice that co-
sponsors   . . . would both have leadership and day-to-day responsibility for” various activities. 
(FAC ¶ 37) Plaintiff alleges that “A ‘lead affordable housing developer’ has established authority 
and responsibilities on real estate developments such as the Project.” It alleges that in the 
context of the development, based on the 25% affordable housing component and expected 
price per unit to build, Novin Corp expected a developer fee of $6,075,000, and a profit 
expectation for its co-sponsorship role of 10-20% of the entire project under industry standards 
(FAC ¶¶ 42, 43, 56, 61). Plaintiff further alleges that the parties did not offer to compensate each 
other in preparing the October RFQ but “understood and agreed that any profits garnered, or 
losses suffered, from their business venture would derive from their shared development of the 
project.” (FAC ¶ 41)  

These are factual allegations that the Court must accept as true for purposes of ruling on the 
demurrer. However, the Court must also review the allegations in the context of the complex, 
multi-party development transaction reflected in the October RFQ attached as Exhibit A to the 
FAC and incorporated into the FAC.  

“To be enforceable, a promise must be definite enough that a court can determine the scope of 
the duty and the limits of performance must be sufficiently defined to provide a rational basis for 
the assessment of damages. [Citations omitted.]” (Ladas v. California State Auto. Assn. (1993) 
19 Cal.App.4th 761, 770) Defendants argue the terms of the promise are too vague to be 
enforced, citing Rochlis v. Walt Disney Co. (1993) 19 Cal.App.4th 201 and Ladas v. California 
State Auto. Assn., supra, 19 Cal.App.4th 761.  

Defendants point out that the October RFQ includes multiple other parties as participants in the 
development proposal who were to participate with them and provide services for the project. 
(Reply p. 5) Defendants’ Reply cites the complex and omitted financial terms of the project, 
including the development, capital and other contributions required by the partners/co-sponsors 
(Reply p. 5, ll. 8-11). The FAC implicitly recognizes those terms were not agreed to since Novin 
Corp alleges “remaining details” still had to be negotiated, that negotiations broke down over the 
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economic terms, and that the only specific allegation as to the terms of any agreement on 
financing and funding the project are vaguely that funding would be in Brookfield’s discretion. 
(FAC ¶¶ 7, 40, 53 [negotiating the “remaining details’], 72) Plaintiff also cites a provision of the 
October RFQ that financing of the project would be at the discretion of “Brookfield Residential 
Properties Plan level decisions.” (FAC ¶ 40)  The FAC generally alleges profits were to be 
shared, but does not allege that the parties had agreed on how the profits would be calculated, 
allocated and distributed, or the parties relative equity interests in light of the Brookfield 
Defendants’ being the source of financing of the $620 million project. 

Plaintiff cites Mondaca v. West Coast Quartz Corp. (2013) 221 Cal.App.4th 768, in which an 
agreement by a company to pay its employees a bonus in an amount sufficient to allow them to 
retire if they stayed with the company until it sold was held to be sufficiently specific to be 
enforced. “The terms of a contract are reasonably certain if they provide a basis for determining 
the existence of a breach and for giving an appropriate remedy.” (Id. at 777) In Mondaca, the 
Court found the promise was specific because the bonus was to be paid when the company 
sold if the employees remained, and the amount could be calculated through financial planners 
to calculate amounts needed by the employees to retire based on their lifestyles, expenses, and 
actuarial information at the time of the sale and their retirement. (Id. at 778)  

The Court in Mondaca also distinguished the two decisions cited by Defendants. The Court 
characterized the promise to “consider” what employees were earning at other companies in 
setting commission rates for its own personnel as “amorphous” (id. at 778); even if the plaintiff 
could prove a breach of the promise by showing the company did not “consider” what 
employees of competitors were paid, the Court held that damages were incapable of calculation 
because the “nature of the obligation asserted provides no rational method for determining 
breach or computing damages.” (Ladas v. California State Auto. Assn., supra,19 Cal.App.4th at 
771).  

Rochlis v. Walt Disney Co., supra, 19 Cal.App.4th 201, also an employment case, is closer. 
There, the alleged promise was that plaintiff would have “meaningful” and “active” participation 
in creative decisions and receive salary increases and bonuses “appropriate” to the employee’s 
responsibilities. (Id. at 213) The promise was held to be too vague to be unenforceable in part 
because it would have immersed the Court in daily operations of the company. (Id. at 214) (See 
also Bustamante v. Intuit, Inc. (2006) 141 Cal.App.4th 199, 211-212 [holding the absence of 
agreement on specific terms of royalties, equity percentage, and the need for outside investors, 
among other factors, made an alleged agreement too uncertain to be enforced])  

The financial terms of a $620 million complex development contract among multiple parties 
seem without question to be essential. Though Plaintiff tries to supply the missing terms with 
allegations of an “industry practice,” the allegations describe the services Plaintiff may have 
performed and role in management of certain portions of the development but not the details of 
the financial relationship between the parties. The Court will grant Plaintiff leave to amend to 
address the specificity of the alleged promise, assuming Novin Corp’s fraud claim is based on 
false promise as the Court and Defendants have interpreted it, as well as the other deficiencies 
in this claim.  

d. Individual Defendants 
Defendants contend that the Individual Defendants cannot be held liable for the acts or 
obligations of the California Corporate Defendants. As to the fraud claim, Plaintiff alleges Roden 
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and Guerra participated in and directed the fraud. (FAC ¶¶ 70, 71) Their status as officers of the 
California Corporate Defendants does not immunize them from liability for their alleged 
individual acts and omissions constituting fraud. (PMC, Inc. v. Kadisha (2000) 78 Cal.App.4th 
1368, 1378-1380, as modified on denial of reh’g (April 7, 2000) [“Corporate director or officer 
status neither immunizes a person from personal liability for tortious conduct nor subjects him or 
her to vicarious liability for such acts.”, citing Frances T. v. Village Green Owners Assn. (1986) 
42 Cal. 3d 490, 505]) “A corporate officer or director is, in general, personally liable for all torts 
which he authorizes or directs or in which he participates, notwithstanding that he acted as an 
agent of the corporation and not on his own behalf." (Coastal Abstract Serv., Inc. v. First Am. 
Title Ins. Co. (9th Cir. 1999) 173 F.3d 725, 734 (applying California law; corporate officers 
cannot "hide behind the corporation where [the officer was] an actual participant in the tort.”]) 

However, for the reasons set forth, the demurrer to the second cause of action for fraud as to all 
Defendants is sustained, with leave to amend. 

B. Third Cause of Action (Negligent Misrepresentation) 
 

The elements of a claim for negligent misrepresentation were explained by the Court in Daniels 
v. Select Portfolio Servicing, Inc., supra, 246 Cal.App.4th 1150: 

The  elements  of  a  cause  of action   for   intentional   
misrepresentation   are   (1)   a misrepresentation,  (2)  with  
knowledge  of  its  falsity,  (3) with  the  intent  to  induce  another's  
reliance  on  the misrepresentation, (4) actual and justifiable 
reliance, and (5) resulting damage. [Citation omitted.] The 
elements of a claim for   negligent   misrepresentation   are   
nearly   identical. Only   the   second   element   is   different, 
requiring   the absence   of   reasonable   grounds   for   believing   
the misrepresentation to be true instead of knowledge of its falsity. 
[Citations omitted.] 

(Id. at 1166) 

Negligent misrepresentation does not require “intent” or “scienter.” Assertion of a fact without a 
reasonable ground for believing the fact to be true or without sufficient information to warrant the 
party making the assertion can constitute negligent misrepresentation. (Small v. Fritz 
Companies, Inc. (2003) 30 Cal.4th 167,174)  

However, as explained above, a claim for negligent misrepresentation based on a false promise, 
a promise made without intent to perform, is not a claim recognized in California. (Tarmann v. 
State Farm Mut. Auto. Ins. Co., supra, 2 Cal.App.4th at 159) Paragraphs 78 and 79 of the 
negligent misrepresentation cause of action allege that Novin Corp relied on Defendants’ 
“misrepresentations” that Novin Corp would be a “co-sponsor” and “lead affordable housing 
developer” and that only after the Brookfield Defendants became the developer on the project 
did they “refuse to afford NDC the roles and responsibilities” of those positions. Though 
ambiguous as indicated above, the allegations can be interpreted to assert a claim for negligent 
misrepresentation based on a negligently made “false promise,” which is not legally viable.  

The demurrer is therefore sustained, with leave to amend as to all Defendants. 

https://advance.lexis.com/document/?pdmfid=1000516&crid=9aa10ee3-c701-43a4-a613-7103a8159cf3&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A495T-J3G0-0038-Y110-00000-00&pdcomponentid=6419&pdpinpoint=PAGE_950_1109&ecomp=czhdk&earg=sr7.pp1&prid=00ab674d-e2b8-4f3f-9fa6-1357153145e8
https://advance.lexis.com/document/?pdmfid=1000516&crid=9aa10ee3-c701-43a4-a613-7103a8159cf3&pddocfullpath=%2Fshared%2Fdocument%2Fcases%2Furn%3AcontentItem%3A495T-J3G0-0038-Y110-00000-00&pdcomponentid=6419&pdpinpoint=PAGE_950_1109&ecomp=czhdk&earg=sr7.pp1&prid=00ab674d-e2b8-4f3f-9fa6-1357153145e8
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C. Fourth Cause of Action (Promissory Estoppel) 
 

Promissory estoppel requires a party to allege: “(1) a clear promise, (2) reliance, (3) substantial 
detriment, and (4) damages “ ‘measured by the extent of the obligation assumed and not 
performed.’ ” (Toscano v. Greene Music (2004) 124 Cal.App.4th 685, 692) “To be binding, the 
promise must be clear and unambiguous.” (Lange v. TIG Ins. Co. (1998) 68 Cal.App.4th 1179, 
1185)  The underpinnings of promissory estoppel are equitable, as the California Supreme 
Court explained in Kajima/Ray Wilson v. Los Angeles County Metropolitan Transportation 
Authority (2000) 23 Cal.4th 305: 

In California, under the doctrine of promissory estoppel, "A 
promise which the promisor should reasonably expect to induce 
action or forbearance on the part of the promisee or a third person 
and which does induce such action or forbearance is binding if 
injustice can be avoided only by enforcement of the promise. The 
remedy granted for breach may be limited as justice requires." 
[Citations omitted.] Promissory estoppel is "a doctrine which 
employs equitable principles to satisfy the requirement that 
consideration must be given in exchange for the promise sought to 
be enforced." [Citations omitted.]  

(Id. at 310) 

1. Promissory Estoppel Against California Corporate Defendants 
 

The Court in Daniels v. Select Portfolio Servicing, Inc., supra, 246 Cal.App.4th 1150 found the 
promissory estoppel cause of action failed to state a claim because the agreement alleged was 
too indefinite, as essential terms regarding the proposed loan modification were not stated, 
including the identity of the lender, the amount of the loan, and the terms of repayment, which 
the court noted are essential to make the agreement sufficiently definite for that type of 
agreement. (Id. at 1174) The Court found the “HAMP” program guidelines for mortgage 
modifications could be used to supply missing terms of a loan modification, but that the program 
did not apply in that case. The Court found the agreement to agree to modify alleged by plaintiff 
in that case was unenforceable under Bustamante v. Intuit, Inc., supra, 141 Cal.App.4th at 213-
214. (Daniels v. Select Portfolio Servicing, Inc., supra, 246 Cal.App.4th at 1176) 

Plaintiff cites Pepper, N.A. v. Expandi, Inc. (N.D.Cal. April 22, 2016) 2016 U.S. Dist. LEXIS 
55010 at *1, in which the Court denied defendants' motion for summary judgment. The facts are 
generally similar to Plaintiff’s allegations here. The parties in that case agreed to make a joint 
pitch for a global marketing project to Hewlitt-Packard. Though plaintiff tried to enter into a 
formalized agreement for joint venture, defendants avoided addressing details regarding the 
work, profits and management while the pitch was being prepared and presented. The parties 
had different areas of expertise, and the Court noted they would each “presumably control 
different aspects of the HP contract.” (Id. at *7) The parties held themselves out to HP as a 
partnership in their presentation materials. They were awarded the contract, and then 
defendants removed plaintiff from the project. (Id. at *3)  

Defendants try to distinguish the decision in Pepper, N.A. v. Expandi, Inc., supra, 2016 U.S. 
Dist. LEXIS 55010. They point out that the decision does not state whether the defendants 
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contested whether the agreement was sufficiently specific and definite to be enforced. In 
addition, it is not clear that the summary description of the facts in the written decision in 
Pepper, N.A. v. Expandi, Inc., supra, 2016 U.S. Dist. LEXIS 55010 that all the evidence before 
the Court the led to the Court's ruling denying summary judgment was described. 

The FAC in this case incorporates the October RFQ. The Court must consider the impact of its 
provisions on what terms are material and essential to make the alleged general agreement of 
partnership or joint venture specific and definite enough to be enforceable.  

As to the California Corporate Defendants, the demurrer to this cause of action is sustained, 
with leave to amend. 

2. Promissory Estoppel Against Individual Defendants 
 

Unlike the fraud allegations, there are no allegations in the FAC that the Individual Defendants 
were to be parties to the agreement between Plaintiff and the Brookfield Defendants. The 
allegations of the FAC are to the contrary, including the allegations regarding the parties to the 
joint venture and the October RFQ (Plaintiff and the Brookfield Defendants), and the parties who 
would allegedly be performing the development agreement which is the subject of the 
promissory estoppel claim (Plaintiff and the Brookfield Defendants). Plaintiff's Opposition 
addresses the "Defendants" making promises that are the basis of the promissory estoppel 
claim, but does not argue that the Individual Defendants were parties to the promised, but failed, 
agreement. Nevertheless, as this is the first time the Court has evaluated Plaintiff's pleading, the 
demurrer by the Individual Defendants to this cause of action is sustained, with leave to 
amend to the extent Plaintiff can allege additional facts to support this claim against the 
Individual Defendants.  

D. Fifth Cause of Action (Quantum Meruit) 
 

Only the Individual Defendants have demurred to the fifth cause of action for quantum meruit. 
“The requisite elements of quantum meruit are (1) the plaintiff acted pursuant to “an explicit or 
implicit request for the services” by the defendant, and (2) the services conferred a benefit on 
the defendant. [Citation omitted.]" (Port Medical Wellness, Inc. v. Connecticut General Life Ins. 
Co. (2018) 24 Cal.App.5th 153, 180) Plaintiff has not responded to the Individual Defendants’ 
demurrer to this cause of action, and the Court finds their demurrer to be well-taken based on 
the absence of allegations that the Individual Defendants received any individual or personal 
benefit from the services Novin Corp contends it rendered for the benefit of the California 
Corporate Defendants. The demurrer by the Individual Defendants to this cause of action is 
sustained, without leave to amend based on Plaintiff's failure to contest the Individual 
Defendants' demurrer to this cause of action.   

E. Sixth Cause of Action (Unjust Enrichment) 
 

All Defendants have demurred to the sixth cause of action for unjust enrichment, in part relying 
on certain California authority that indicates that unjust enrichment is a form of remedy and not a 
cause of action. (See Melchior v. New Line Productions, Inc. (2003) 106 Cal.App.4th 779, 793 
["as the trial court observed, there is no cause of action in California for unjust enrichment"]) 
However, there is a split of authority among the California courts, and other cases hold that 
unjust enrichment can be stated as a separate cause of action. (Concorde Equity II, LLC v. 
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Miller (N.D.Cal. 2010) 732 F.Supp.2d 990, 1001 [describing the split of authority]; Prakashpalan 
v. Engstrom, Lipscomb & Lack (2014) 223 Cal.App.4th 1105, 1132 [addressing unjust 
enrichment claim]; Hirsch v. Bank of America (2003) 107 Cal.App.4th 708, 717 [same]) "The 
elements for a claim of unjust enrichment are ‘receipt of a benefit and unjust retention of the 
benefit at the expense of another.’ [Citation omitted.] ‘The theory of unjust enrichment requires 
one who acquires a benefit which may not justly be retained, to return either the thing or its 
equivalent to the aggrieved party so as not to be unjustly enriched.’ [Citations omitted.]” 
(Prakashpalan v. Engstrom, Lipscomb & Lack, supra, 223 Cal.App.4th at 1132) 

Based on the case law that continues to find that unjust enrichment can be a separate cause of 
action, the demurrer by the California Corporate Defendants is overruled. As to the Individual 
Defendants, Plaintiff generally contends the unjust enrichment claim is viable based against the 
Defendants. Though amendment seems to be a remote possibility, because this is the Court's 
first evaluation of the FAC, the Court sustains their demurrer to this cause of action, with leave 
to amend as to the claim against the Individual Defendants.  

F. Seventh Cause of Action (UCL/Unfair Business Practices) 
 

A claim for unfair business practices under Business and Professions Code § 17200 may be 
asserted by its terms for practices that are “unfair,” “unlawful,” or “fraudulent.” The statute is 
written in the disjunctive so allegations meeting any one of the three prongs are sufficient. 
(Prakashpalan v. Engstrom, Lipscomb & Lack, supra, 223 Cal.App.4th at 1133) “Business and 
Professions Code section 17200 et seq. prohibits unfair competition, including unlawful, unfair, 
and fraudulent business acts. The UCL covers a wide range of conduct. It embraces ‘'anything 
that can properly be called a business practice and that at the same time is forbidden by law.'  
[Citations and internal quotations omitted.]" (Korea Supply Co. v. Lockheed Martin Corp. (2003) 
29 Cal.4th 1134, 1143) (See also Prakashpalan v. Engstrom, Lipscomb & Lack, supra, 223 
Cal.App.4th at 1133 [the “unlawful” prong “ ‘borrows violations of other laws . . . and makes 
those unlawful practices actionable under the UCL.’ “, quoting Lazar v. Hertz Corp. (1999) 69 
Cal.App.4th 1494, 1505]). A violation of another law can be a “predicate for stating a cause of 
action under the UCL’s unlawful prong.” (Id.) Plaintiff has pled a violation of law by its breach of 
fiduciary duty claim, which is not subject to Defendants’ demurrers, and that violation of law is 
sufficient to support the unlawful prong of the UCL claim asserted here. The demurrer to the 
seventh cause of action is therefore overruled. 

 

  

25.  TIME:  9:00   CASE#: MSC19-02294 
CASE NAME: NOVIN DEVELOPMENT  VS.  BROOKFIELD 
HEARING ON MOTION TO STRIKE PORTIONS OF COMPLAINT 
FILED BY BROOKFIELD RESIDENTIAL SERVICES, LLC, et al. 
* TENTATIVE RULING: * 
 
Defendants Brookfield Residential Services LLC (“BRS”), Brookfield Bay Area Holdings LLC 
(“Bay Area”), Joe Guerra, and Josh Roden (collectively “Defendants” for purposes of the ruling 
on this motion) move to strike portions of the First Amended Complaint (“FAC”) filed by plaintiff 
Novin Development Corporation (“Plaintiff” or “Novin Corp”). For the reasons set forth, the 
motion to strike paragraph 5 of the prayer is granted in part, and the motion to strike paragraph 
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6 of the prayer is granted, with leave to amend based on this ruling and the Court’s concurrent 
ruling on Defendants’ demurrers. 

Defendants’ motion to strike was filed and is being heard concurrently with Defendants’ 
Demurrer to the First Amended Complaint. In summary, Novin Corp has alleged claims for (1) 
breach of fiduciary duty based on a joint venture agreement between Novin Corp and three 
Brookfield-related entities including BRS and Bay Area and unfair business practices under the 
Unfair Competition Law, Business and Professions Code § 17200 et seq.; and (2) fraud, 
negligent misrepresentation, promissory estoppel, quantum meruit, and unjust enrichment 
against all defendants.  

By this motion, Defendants seek to strike (1) paragraph –of the prayer for relief, which seeks 
“costs and attorneys’ fees” under applicable law, and (2) paragraph 6 of the prayer for relief 
which seeks “punitive and exemplary damages.”  

Legal Standards Applicable to Motion to Strike 

Code of Civil Procedure § 435 et seq. set ground the procedure and grounds for a motion to 
strike. The motion can be directed to all or any part of a complaint. (CCP § 435) The Court 
“may” strike allegations that are “irrelevant, false or improper matter” or any portion of a pleading 
“not drawn . .  . in conformity with the laws of this state.” (CCP § 436(a) and (b)). In addition, 
allegations “neither supported by nor pertinent to an otherwise legally sufficient claim or 
defense”’ can be stricken. (CCP § 431.10(b)(2))  

Prayer Paragraph 5 - “For costs and attorney’s fees to the maximum extent permitted by law” 

Defendants’ motion seeks to strike the entirety of paragraph 5 of the prayer, including the prayer 
for costs. There is no basis to strike the prayer for costs, which are properly recoverable by a 
prevailing party under Code of Civil Procedure § 1032. 

As to the attorneys’ fees, Code of Civil Procedure § 1021 recognizes a party’s right to recovery 
attorneys’ fees based on a contractual right to such fees or as provided by statute. Defendants 
are correct that the FAC does not allege that the parties had a written contract with an attorneys’ 
fees clause that would give rise to a potential contractual claim for attorneys’ fees. The FAC also 
cites no statutory basis for an award of attorneys’ fees based on the claims asserted. The 
decision cited by Plaintiff, Snatchko v. Westfield LLC (2010) 187 Cal.App.4th 469, 497, modified 
on reh’g (September 3, 2010), is inapposite, since it addressed a constitutional claim based on 
ambiguous rules promulgated by a mall owner that plaintiff asserted interfered with free speech 
rights of the mall users. In that case, though not required to be pled as part of the cause of 
action, attorneys’’ fees were potentially recoverable under Code of Civil Procedure § 1021.5 for 
litigation resulting in a public benefit. 

The phrase “and attorney’s fees” is hereby stricken from paragraph 5 of the prayer for relief. If 
Plaintiff develops facts, through discovery or otherwise, that provide a basis for recovery of 
attorneys’ fees consistent with Code of Civil Procedure § 1021, Plaintiff may seek leave to 
amend to add a request for attorneys’ fees.  

Prayer Paragraph 6 – “For punitive and exemplary damages according to proof” 
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Defendants argue that the allegations of fraud are insufficient to state a cause of action for 
fraud, that the allegations of misconduct to support the punitive damages prayer are general and 
formulaic, and since the fraud cause of action is the only cause of action alleging intentional 
conduct to support a claim for punitive damages against the Individual Defendants, the prayer 
for punitive damages must be stricken. The Individual Defendants allege they cannot be held 
liable for punitive damages even under the fraud cause of action because they are not liable for 
the acts of the California Corporate Defendants. 

Under Civil Code § 3294, punitive damages may be awarded “In an action for the breach of an 
obligation not arising from contract, where it is proven by clear and convincing evidence that the 
defendant has been guilty of oppression, fraud, or malice.” (Civil Code § 3294(a)) The statute 
defines “oppression” as “despicable conduct that subjects a person to cruel and unjust hardship 
in conscious disregard of that person’s rights.” (Civil Code§ 3294(c)(3)) Fraud is defined as “an 
intentional misrepresentation, deceit, or concealment of a material fact known to the defendant 
with the intention on the part of the defendant of thereby depriving a person of property or legal 
rights or otherwise causing injury.” (Civil Code § 3294(c)(3)) 

With respect to the California Corporate Defendants, Plaintiff alleges that they acted with 
oppression, fraud or malice in the causes of action for breach of fiduciary duty and fraud. Civil 
Code § 3294 is stated in the disjunctive, and any one of the grounds, i.e. malice, oppression, or 
fraud, is sufficient to support a claim for punitive or exemplary damages. (Oakes v. McCarthy 
Co. (1968) [“Fraud alone is an adequate basis for awarding punitive damages. (Citations 
omitted.)”]) 

a. California Corporate Defendants 
 

Though Defendants cite the “conclusory” allegations of paragraphs 67 and 76 alleging 
“Brookfield’s conduct was intentional, malicious, oppressive, and/or fraudulent,” those 
allegations are preceded by many other allegations of acts and omissions by the California 
Corporate Defendants, including alleged breaches of the California Corporate Defendants’ 
fiduciary duties as a joint venture/partner, as well as alleged fraud based on false promise made 
without intent to perform or intentional misrepresentations and concealment. (FAC ¶¶ 38, 42, 
46,47, 51, 52, 54-56, 63-65, 70-72). The California Corporate Defendants have not demurred to 
the first cause of action for breach of fiduciary duties. Collectively, the allegations regarding 
Defendants’ acts and omissions describe conduct which could be characterized as “oppressive” 
based on the alleged unfair economic demands made on Novin Corp in connection with the 
implementation of the alleged joint venture. There are allegations of the California Corporate 
Defendants imposing unconscionable economic terms on Plaintiff and when Plaintiff would not 
agree, unfairly removing Plaintiff and taking over the project for itself. (FAC ¶¶ 7, 59, 60, 64-65) 
These allegations are sufficient to support a claim for punitive damages against the California 
Corporate Defendants on the breach of fiduciary duty claim. 

b. Individual Defendants 
 

The Court has found the fraud cause of action to not be sufficiently pled and is sustaining the 
demurrer to that cause of action, with leave to amend. As a consequence, as to the prayer for 
punitive damages on the fraud cause of action against the Individual Defendants, the only cause 
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of action asserted against them which supports such a claim, the motion to strike is granted, 
with leave for Plaintiff to amend as set forth in the ruling on the demurrers. 

The Court also notes that despite allegations of acts and omissions by the Individual Defendants 
related to the fraud cause of action (FAC ¶¶ 38, 42, 46, 47, 51, 52, 54-56, 70-72), the FAC 
ambiguously alleges in paragraph 76 in the fraud cause of action that “Brookfield’s conduct was 
intentional, malicious, oppressive, and/or fraudulent.” (Emphasis added.) This allegation creates 
an ambiguity which provides an additional ground for striking the prayer for punitive damages 
against the Individual Defendants since paragraph 76 does not allege the Individual Defendants 
engaged in such conduct as the basis for punitive and exemplary damages. 

 

  

26.  TIME:  9:00   CASE#: MSC20-00238 
CASE NAME: BRETT STRADER  VS.  LAFAYETTE-ORINDA 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY LAFAYETTE-ORINDA PRESBYTERIAN CHURCH, DAVID ENGELBREKSTON 
* TENTATIVE RULING: * 
 

The demurrer filed by defendants is sustained with leave to amend as set forth below. 
Plaintiff shall have ten (10) days to file and serve any amended complaint. 

Background 

In this defamation action, plaintiff asserts three causes of action against his employer 
(defendant Lafayette-Orinda Presbyterian Church, hereinafter “LOPC”) and co-worker, David 
Englebrekston: (1) Slander Per Se, (2) Libel Per Se, and (3) Trade Libel. He alleges that Mr. 
Englebrekston told “LOPC management” that plaintiff was "abusive" toward janitorial staff 
working on the church premises. (Complaint, ¶¶14-16.) 

Having first met and conferred with plaintiff pursuant to Code of Civil Procedure § 
430.41, defendants demur to the complaint. They argue that, pursuant to Code of Civil 
Procedure § 430.10(e), plaintiff fails to state facts sufficient to constitute a cause of action. 
Defendants assert three arguments: (1) plaintiff failed to allege publication of the allegedly 
defamatory statements, (2) the alleged statements were opinion, not fact, and (3) the alleged 
statements were privileged under Civil Code §47(c), because defendants share a common 
interest. 

Standard 

A court assessing a demurrer accepts as true the facts pleaded in the complaint, but 
rejects contentions, deductions and conclusions of fact or law. (Blank v. Kirwan (1985) 39 
Cal.3d 311, 318; Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 962, 966–967.) The Court 
gives the complaint a reasonable interpretation, reading it as a whole and its parts in their 
context. (Blank, supra, 39 Cal.3d 311, 318.) The complaint must be “liberally construed, with a 
view to substantial justice between the parties.” (Code Civ. Proc. § 452.) If the plaintiff shows a 
reasonable possibility that a defect in the complaint can be cured by amendment, a court must 
permit amendment. (Aubry, supra, 2 Cal.4th at p. 967, citing Blank v. Kirwan, supra, 39 Cal.3d 
at p. 318.)  
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Analysis 

All three of plaintiff’s causes of action fall within the broad category of defamation. 
Defamation includes libel, which is written, and slander, which is verbal. (Civ. Code, §§ 44-46). 
Libel and slander both require a false and unprivileged statement of fact that is intentionally 
published to someone other than the plaintiff, and has a natural tendency to injure or which 
causes special damage. (Whelan v. Wolford (1958) 164 Cal.App.2d 689, 693; Smith v. 
Maldonado (1999) 72 Cal.App.4th 637, 645.) 

Publication of Statement 

Publication occurs when a defamatory statement is made to at least one third person. 
(See, e.g., Cunningham v. Simpson (1969) 1 Cal.3d 301, 307.) Defendants provide no authority, 
and the Court knows of none, defining the “third person” recipient as a nonparty to the lawsuit. 
As noted in the opposition, “publication occurs when a statement is communicated to any 
person other than the party defamed.” (Kelly v. General Telephone Co. (1982) 136 Cal.App.3d 
278, 284, citing Agarwal v. Johnson (1979) 25 Cal.3d 932, 944 [publication may involve internal 
corporate statements]; see also Lundquist v. Reusser (1994) 7 Cal.4th 1193, 1203 [“it suffices 
that the defamatory matter is communicated to a single individual other than the one defamed”]; 
see also CACI 1704.) 

Plaintiff alleges that his colleague, Mr. Engelbreksten, made defamatory statements to 
“LOPC management” on or about February 4, 2019. (Complaint, ¶14.) This allegation is 
sufficient to meet the publication element of defamation.  

Statement of Fact 

A publication must contain a false statement of fact to give rise to liability for 
defamation—a statement of opinion cannot be false. (Jensen v. Hewlett-Packard Co. (1993) 14 
Cal.App.4th 958, 970, internal citations omitted.) Whether an allegedly defamatory statement 
constitutes fact or opinion is a question of law for the court and therefore suitable for resolution 
by demurrer. (Campanelli v. Regents of the Univ. of Cal. (1996) 44 Cal.App.4th 572, 578, 
internal citations omitted.) If the court concludes the statement could reasonably be construed 
as either fact or opinion, a jury should decide. (Ibid.) In drawing the distinction between opinion 
and fact California courts have developed a totality of the circumstances test. (Ibid.) The court 
must put itself in the place of an average reader and decide the natural and probable effect of 
the statement. (Ibid.) The words themselves must be examined to see if they have a defamatory 
meaning, or if the sense and meaning fairly presumed to have been conveyed to those who 
read it have a defamatory meaning. (Ibid.) Statements cautiously phrased in terms of apparency 
are more likely to be opinions. (Ibid.) In addition to the language, the context of a statement 
must be examined. (Ibid.) The court must look at the nature and full content of the 
communication and to the knowledge and understanding of the audience to whom the 
publication was directed. (Ibid.) 

Jensen establishes a high bar for claims arising from workplace communications, 
holding that performance evaluations cannot support a cause of action for libel unless the 
evaluation falsely accuses an employee of criminal conduct, lack of integrity, dishonesty, 
incompetence or reprehensible personal characteristics or behavior. (Jensen, supra, 14 
Cal.App.4th at 965.) This is true even when the employer's perceptions about an employee's 
efforts, attitude, performance, potential or worth to the enterprise are objectively wrong and 
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cannot be supported by reference to concrete, provable facts. (Ibid.) The Jensen court noted, “it 
is poor policy to create an atmosphere of fear of liability which stifles management from 
exercising its fundamental prerogatives to control the workplace and to retain only the best-
qualified employees." (Jensen, supra, 14 Cal.App.4th at 974, citing Foley v. Interactive Data 
Corp. (1988) 47 Cal.3d 654, 696, fn. 33.)  

Here, plaintiff attempts to both reconcile and distinguish Jensen. He argues the 
statements at issue are “accusations” that he “categorically mistreats a class of employees, 
predominantly minorities,” and tantamount to the behavior sufficient to support libel under 
Jensen (including lack of integrity or reprehensible personal characteristics). (Opposition, 3:27-
4:23.) In distinguishing Jensen, he argues the statement(s) here were not in the context of a 
performance review and cites two federal district court cases that are not controlling here. (Ibid.) 
Both plaintiff’s attempts to reconcile and distinguish Jensen improperly raise evidence not 
appearing on the face of his complaint. 

Paragraph 14 alleges that “Englebrekston falsely accused Strader of being ‘abusive’ 
toward janitorial staff working on LOPC's premises.” Plaintiff provides no details as to the full 
alleged statement, and no context whatsoever. It is not clear whether there was only one 
statement, what it was, whether Mr. Engelbreksten stated any facts to support the statement(s), 
and whether the statement(s) was/were solicited by management or simply volunteered. Plaintiff 
does not even directly state that he is an employee of LOPC, although his Opposition does not 
state otherwise. The Court cannot say, as a matter of law, that the word "abusive" is sufficient to 
state a claim for defamation without additional context. As such, the demurrer is sustained with 
leave to amend on the basis that the statement, as set forth in the complaint, is one of opinion. 

Privilege 

Civil Code § 47(c) sets forth a qualified privilege for communications between interested 
persons. Internal company communications relating to the conduct of an employee fall squarely 
within the qualified privilege for communications to interested persons. (Cuenca v. Safeway San 
Francisco Employees Fed. Credit Union (1986) 180 Cal.App.3d 985, 995.) The privilege only 
applies, however, where there is no malice. (Civ. Code, § 47(c).)  

Malice is not inferred from the communication. (Civ. Code, § 48.) The requirement of 
“malice” means even if the statement(s) [was/were] false, unless plaintiff also proves (1) the 
statement was motivated by hatred or ill will toward plaintiff, or (2) defendant had no reasonable 
grounds for believing the truth of the statement(s), plaintiff cannot recover damages. (1 CACI 
1723; see also Kelly v. General Telephone Co. (1982) 136 Cal.App.3d 278, 283-285.)  

Here, paragraph 15 of the Complaint unambiguously states Mr. Engelbrekston made the 
statement(s) “in malice, without any support or basis in fact, with the intent to harm the business 
reputation of Strader.” Paragraph 15 is incorporated into each of the causes of action. 
Accordingly, plaintiff has pleaded malice sufficiently to avoid the common interest privilege on 
demurrer. 

The cases cited by defendants are distinguishable. For example, in both King v. United 
Parcel Service, Inc. (2007) 152 Cal.App.4th 426 and Cuenca v. Safeway San Francisco 
Employees Fed. Credit Union (1986) 180 Cal.App.3d 985, the appellate courts affirmed trial the 
granting of summary judgment where the qualified common interest privilege applied and 
plaintiffs in those cases failed to produce evidence of malice. (See King, supra, 152 Cal.App.4th 
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at 441 and Cuenca, supra, 180 Cal.App.3d at 996-1000.) On demurrer, no evidence is required 
or permitted. The Court must accept the factual allegations as true. 

  

27.  TIME:  9:00   CASE#: MSN19-2458 
CASE NAME: PACIFIC GAS & ELECTRIC  VS.  SAN RAMON 
HEARING ON MOTION TO QUASH SERVICE OF SUMMONS & DISMISS ACTION 
FILED BY SAN RAMON VALLEY FIRE PROTECTION DISTRICT 
* TENTATIVE RULING: * 
 
 
 The hearing on respondent’s motion to quash is continued by the Court to July 23, 2020, 

at 9:00 a.m., in Department 33.  Due to calendaring considerations, the hearing cannot be 

continued to an earlier date. 

 Respondent has attempted to file reply papers.  However, correspondence memos from 
the intake clerk indicate that these papers were rejected on June 19, 2020, because they were 
not signed.  Respondent is directed to file the reply papers on or before Friday, June 26, 2020. 

 

 

 


